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Court of Appeals of the District of Columbia 


No. 5080. 

j 

E. Hilton Jackson, Receiver, Appellant, 


vs. 

Harry M. Kaufman, Leo Baum, and Morton H. 

Goldenberg. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 75796. 

District Guaranty Corporation, a Corporatibn, Plaintiff, 

vs. ! 

Finance Corporation of Washington, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Coutt of the Dis¬ 
trict of Columbia, at the City of Washington^ in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the bbove-entitled 
cause, to wit: I 

i 

i 

1 Declaration . 

I 

Filed August 14, 1928. 

In the Supreme Court of the District of Columbia. 

Law. No. 75796. j 

District Guaranty Corporation, a Corporation, Plaintiff, 

vs. 

Finance Corporation of Washington, Defendant. 

Count One. The plaintiff sues the defendant for that 
heretofore the defendant by its certain promissory note, 
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bearing date of August 31, 1927 promised to pay to the 
order of Fred B. Rhodes, three ( 3 ) months after date the 
sum of one thousand two hundred and fifty dollars ($ 1 ,- 
250.00) with interest at the rate of 6 V 2 % per annum; that 
the said note was by the said Fred B. Rhodes, for value 
received, endorsed to the plaintiff; that said note was not 
paid nor any part thereof at the time of its maturity nor 
has said note nor any part thereof been paid since matu¬ 
rity ; that there is now owing from the said Finance Corpo¬ 
ration of Washington to the District Guaranty Corpora¬ 
tion the sum of one thousand two hundred and fifty dollars 
($1,250.00) at 6 V 2 % from the 31st day of August, 1927. 

Count Two. The plaintiff sues the defendant for that 
heretofore the defendant, by its certain promissory note, 
bearing date of September 6 , 1927, promised to pay to the 
order of Fred B. Rhodes, thres (3) months after date the 
sum of one thousand two hundred and fifty dollars ($ 1 ,- 
250.00) with interest at the rate of 6 M>% per annum; 
2 that the said note was by the said Fred B. Rhodes, 
for value received, endorsed to the plaintiff; that 
said note was not paid nor any part thereof at the time of 
its maturity nor has said note nor any part thereof been 
paid since maturity; that there is now owing from the said 
Finance Corporation of Washington to the District Guar¬ 
anty Corporation the sum of one thousand two hundred 
and fifty dollars ($1,250.00) at 6 1 />% from the 6 th day of 
September, 1927. 

Count Three. The plaintiff sues the defendant for that 
heretofore the defendant, by its certain promissory note, 
bearing date of September 9, 1927, promised to pay to the 
order of Fred B. Rhodes, three (3) months after date the 
sum of one thousand two hundred and fifty dollars ($ 1 ,- 
250.00) with interest at the rate of 6 V 2 % per annum; that 
the said note was, by the said Fred B. Rhodes, for value 
received, endorsed to the plaintiff; that said note was not 
paid since maturity; that there is now" owing from the said 
has said note nor any part thereof been paid since matu¬ 
rity ; that there is now- owing from the said Finance Corpora¬ 
tion of Washington to the District Guaranty Corporation 
the sum of one thousand tv-o hundred and fifty dollars ($ 1 ,- 
250.00) at 6 V 2 % from the 9th day of September, 1927. 
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Wherefore plaintiff prays judgment against the defend¬ 
ant in the sum of three thousand seven hundred and fifty 
dollars ($3,750.00) together with interest and <bosts. 

FRED B. RHODES, 
Attorney for Plaintiff. 

3 Bill of Particulars. 

\ 

i 

• # # # * # # 

| 

To promissory note dated August 31, 1927.j. $1,250.00 

With interest from August 31, 1927. 

To promissory note dated September 6, 1927. ..!. $1,250.00 
With interest from September 6, 1927. 

To promissory note dated September 9,1927.. .j. $1,250.00 
With interest from September 9, 1927. 

Besides costs. 

FRED B. RHODES, 
Attorney for\ Plaintiff. 

j 

Affidavit. j 

• * # * # * ! • 

j 

District of Columbia, ss: 

E. W. Davis, being first duly sworn on oath deposes and 
says that he is the President of the District Guaranty 
Corporation; that he makes this affidavit on behalf of said 
corporation; that said corporation has a just cause of ac¬ 
tion against the said Finance Corporation of Washington 
for that heretofore the said Finance Corporation of Wash¬ 
ington did execute and deliver its three promissory notes, 
one of said notes being dated August 31, 1927, one dated 
September 6,1927, and one dated September 9, 1927, prom¬ 
ising to pay to the order of Fred B. Rhodes, three months 
after date, the sum of one thousand two hundred and fifty 
dollars ($1,250.00) each, with interest at the rate of 6^% 
per annum; that the said notes were, by the sbid Fred B. 
Rhodes, for value received, endorsed to I the District 

4 Guaranty Corporation; that said notes were not paid 

nor any part thereof at the time of thejir maturity, 
nor have the said notes nor any part thereof been paid 
since maturity, although the said defendant hab often been 
requested so to do; that there is now due and owing from 
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the said Finance Corporation of Washington to the said 
District Guaranty Company the sum of three thousand 
seven hundred and fifty dollars ($3,750.00) with interest at 
6 V>% on one thousand two hundred and fifty dollars ($1,- 
250.00) from August 31, 1927, and also interest at 6 V 2 V 0 on 
one thousand two hundred and fifty dollars ($1,250.00) 
from September 6, 1927 and also interest at 6M> % on one 
thousand two hundred and fifty dollars ($1,250.00) from 
September 9,1927, exclusive of all set-offs and just grounds 
of defense besides costs of this suit. 

E. W. DAVIS. 

Subscribed and sworn to before me this 7th day of Aug¬ 
ust, 1928. 

[notarial seal.] COOPER B. RHODES, 

Notary Public , D. C. 

Memorandum . 

August 15, 1928.—Bond in Attachment for $7,500.00 ap¬ 
proved and filed. 

5 Interrogatories in Attachment to be Ansivered by 

Garnishee. 

Filed September 7, 1928. 

* # # # # # * 


Notice. 

To District Title and Insurance Co., Garnishee: 

You are required to answer the following interrogatories, 
under oath , within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be 
entered against you for an amount sufficient to pay the 
plaintiffs claim, with interest and costs of suit. 

‘ FRED B. RHODES, 

Attorney for Plaintiff. 

Interrogatories. 

1st. Were vou at the time of the service of the writ of at- 
tachment, served herewith, or have you been, between the 
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time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant? If sc}, how, and 
in what amount? 

Answer. A careful examination of our records does not 
disclose that we have any funds due the defendant. 

2d. Had you, at the time of the service of the writ of 
attachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the de¬ 
fendant in your possession or charge? If so, what? 
6 Answer. A careful examination of ohr records 

does not disclose that we have any funds due the 
defendant. j 

3. Have you in your possession any funds which you are 
holding pending any settlement with the Defendant or its 
agents. 

A careful examination of our records does hot disclose 
that we have any funds due the defendant. 

DISTRICT TITLE INSURANCE 
CO. 

J. H. STADLER, 

Ass’t Secy. 

\ 

i 

Subscribed and sworn to before me this 7th day of Sep¬ 
tember A. D. 1928. | 

[notarial seal.] R. J. VIERBUCHEN, 

Notary Public, D. C . 

| 

Order Appointing Receiver. 

| 

Filed October 15, 1928. j 

# * # * * # ; # 

I 

This cause coming on to be heard upon the potion of the 
plaintiff, District Guaranty Corporation, and the affidavit 
in support of said Motion thereto attached, and the said 
cause having been presented in open Court with counsel for 
all parties interested present and the same having been 
fully considered by the Court, it is, this 15th day of October, 
1928, ! 

Ordered that E. Hilton Jackson be and hereby is ap¬ 
pointed receiver of all of the assets, real and personal, of 
the defendant, Finance Corporation of Washington, now 
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under Writs of Attachment in this Court in this cause and 
particularly of that certain tract or parcel of land and all 
right, title and interest of the Finance Corporation 
7 of Washington in or thereto, described by deed of 
trust to one Pickford and one Salsburv, as trustees, 
recorded at Liber 5875, Folio 115 et seq of the Land Rec¬ 
ords of the District of Columbia. 

It is further ordered that the said receiver shall hold said 
property and shall conserve the same, and is hereby vested 
with authority to bring such suits and to take such action 
as may be necessary to conserve this property, 

Providing, this appointment become effective only upon 
the said receiver giving bond or undertaking in the penal 
sum of one thousand dollars ($1,000.00) with surety to be 
approved by this Court, conditioned upon the faithful per¬ 
formance by him of his duties as such receiver. 

Bv the Court: 

WILLIAM HITZ, 

Justice, 


Memorandum. 


October 15; 1928.—Bond of Receiver, $1,000.00, approved 
and filed. 


Pleas and Set Off. 

Filed October 26, 1928. 

**•#•*• 

1. Comes now the defendant, Finance Corporation of 

Washington, a corporation, and for plea to the declaration 

herein and each count thereof savs that at the time of the 

* 

delivery of the principal notes set up in the Bill of Par¬ 
ticulars herein the defendant corporation delivered to the 
payee of said notes certain collateral securities more 
8 specifically described in the notes set up in the Bill 
of Particulars; that according to the said notes and 
each of them, the payee and the holder of the said notes had 
the power and authority to sell the said securities or any 
part thereof and apply the same to the payment of the notes, 
forming the basis of this action; that the said collateral 
securities at the time of their delivery to the payee, Fred 
B. Rhodes, were of the value largely in excess of the amount 
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of the principal notes and interest thereon, ajnd that the 
plaintiff herein as holder of said notes has failed to exercise 
his privilege of disposing of said notes and thereby to pay 
his demand in full according to the tenor of the said notes, 
with interest thereon; and defendant further says that the 
plaintiff at no time prior to or since this suit |ias been in¬ 
stituted, tendered to this defendant return of safid collateral 
securities, but that plaintiff as holder of the notes set up in 
the Bill of Particulars still holds the said collateral securi¬ 
ties as mentioned in the principal notes set up in the said 
Bill of Particuars. | 

2. And for further plea to the declaration and each count 
thereof, the defendant says that the claim set up by the 
plaintiff in its declaration, affidavit and bill of particulars, 
is usurious and illegal, for that, the same was a transaction 
between the defendant and the plaintiff herein, District 
Guaranty Corporation, and that the money loaned was the 
money of the said corporation and not the money of the 
said Fred B. Rhodes; that the said District Guaranty Cor¬ 
poration had full knowledge of the transaction of the loan 
of the said money and the excess interest charged; that the 
amount charged for the said money represented by 
9 the said note, was usurious and unlawful, for that 
the said notes on their face bear interest at six and 
one-half per cent and that in addition thereto there was de¬ 
ducted from the said loan by the said plaintiff at the time 
of the making of the said loan a sum equal to ten per cent 
on the amount of each note; to-wit, the sum off $125.00 on 
each note, totaling $375.00, and that this amohnt plus six 
and one-half per cent charged on the face of l^he note is a 
greater rate of interest than allowable by law; that the said 
transaction was illegal on the part of the District Guaranty 
Corporation acting through its representative and agent, 
the said Fred B. Rhodes, the payee named in said note, for 
that, the Act of Congress approved February 4,1913, being 
' an act to regulate the business of loaning monet on security 
of any kind by persons, firms and corporations other than 
national banks, licensed bankers, trust companies, savings 
banks, building and loan associations and real estate 
brokers of the District of Columbia, provides | that it shall 
be unlawful and illegal to engage in the District of Colum¬ 
bia in the business of loaning money upon which a rate of 
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interest greater than six per cent per annum is charged on 
any security of any kind, direct or collateral, tangible or 
intangible, without procuring license; and further provid¬ 
ing for the payment of a license tax to the District of Col¬ 
umbia of $500 per annum, reference being made to said act 
of Congress as if herein set forth; and this defendant says 
that neither the said District Guaranty Corporation nor 
the said Fred B. Rhodes has complied with the said Act of 
Congress and obtained the license required under said act 
nor have either of them paid the license tax provided by 
said Act. 

3. And for further plea to the first count of the declara¬ 
tion, this defendant says that the plaintiff, at the 
10 commencement of this suit, was and still is indebted 
to the defendant in the sum of $1,370 for that the de¬ 
fendant, on to-wit the 31st day of August, 1927, delivered 
to one Fred B. Rhodes, as the payee of a certain promissory 
note set up in Count 1 of the Declaration, made and exe¬ 
cuted by the defendant, and as collateral security for the 
payment thereof, a certain second deed of trust note in the 
amount of $1,370, dated March 3, 1927, payable six months 
after date, extended for an additional period of six months, 
made by E. M$y Winter to the order of the Finance Cor¬ 
poration of Washington and Bert T. Amos and Saul R. 
Goldsmith, Trustees, and secured by Lot 36 in Square 5995 
by premises 3009 Fifth Street, S. E., Washington, D. C.; 
that said second trust note was of the value therein stated; 
that thereafter, as shown by Count 1 of the Declaration 
herein, the said Fred B. Rhodes transferred the said note 
to the plaintiff herein; that according to the terms of the 
note mentioned in Count 1 of the Declaration, the holder of 
said note had the authority and power to dispose of said 
collateral security and to pay the amount of said note; that 
the plaintiff as holder of said note has failed so to do, and 
has failed to take the proper and necessary steps to pro¬ 
tect the value of said second trust; that this defendant 
notified the payee of said note that the owner of the prop¬ 
erty against which the said collateral note was secured had 
failed to pay the interest on the first trust and the taxes to 
the District of Columbia, and that the holder of the first 
trust, to-wit, National Mortgage Company of Baltimore, 
were and are threatening foreclosure, all of which the 
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plaintiff had notice; that the said defendant Hotified the 
payee of said note that they should take steps Ito preserve 
the value of the collateral security to him delivered, of 
which the plaintiff had notice; that tjhe plaintiff 

11 herein as holder of the said note, has wholly failed 
to protect the value of the said second dbed of trust 

note by foreclosure proceedings and otherwise, whereby 
there has been a shrinkage in the value of the ! said second 
deed of trust note, entailing loss to this defendant in the 
amount of $1,370, according to the Bill of i Particulars 
hereto annexed, and made a part hereof, and defendant is 
willing that the same may be set off against the plaintiff’s 
demand. 

Wherefore the defendant claims the plaintiff is indebted 
to the defendant in the sum of $1,370.00. 

4. And for further plea to Count two of the declaration 
herein, this defendant says that the plaintiff, I at the com¬ 
mencement of this suit, was and still is indebted to the de¬ 
fendant in the sum of $2,500 for that the defendant on to- 
wit the 6th day of September, 1927, delivered!to one Fred 
B. Rhodes, as the payee of a certain promissory note set 
up in Count 2 of the Declaration, made and executed by the 
defendant, and as collateral security for t ! he payment 
thereof, a certain second deed of trust note iii the amount 
of $2,500, dated August 29, 1927, payable six inonths after 
date, made by Thomas E. Driscoll to the or<jler of H. G. 
Winckless, and J. A. D. Garber and Bert T. ^Aunos, Trus¬ 
tees, and secured by Lot 37 in Square 5995, bejing premises 
No. 3013 Fifth Street, S. E., Washington, D. jC.; that said 
second trust note was of the value therein j stated; that 
thereafter, as shown by Count 2 of the Declaration herein, 
the said Fred B. Rhodes transferred the said note to the 
plaintiff herein; that according to the terms! of the note 
mentioned in Count 2 of the Declaration, the Holder of said 
note had the authority and power to dispos^ of said col¬ 
lateral security and to pay the amount of sajid note; that 
the plaintiff as holder of said note has failed so to do, 

12 and has failed to take the proper and necessary steps 
to protect the value of said second trifist; that this 

defendant notified the payee of said note that; the owner of 
the property against which the said collateral note was 

2—5080a I 
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secured had failed to pay the interest on the first trust and 
the taxes to the District of Columbia, and that the holder 
of the first trust, to-wit, National Mortgage Company of 
Baltimore, were and are threatening foreclosure, all of 
which the plaintiff had notice; that the said defendant 
notified the payee of said note that they should take steps 
to preserve the value of the collateral security to him de¬ 
livered, of which the plaintiff had notice; that the plaintiff 
herein, as holder of the said note, has wholly failed to pro¬ 
tect the value of the said second deed of trust note bv fore- 

w 

closure proceedings and otherwise whereby there has been 
a shrinkage in the value of the said second deed of trust 
note, entailing loss to this defendant in the amount of 
$2,500, according to the Bill of Particulars hereto annexed, 
and made a part hereof, and defendant is willing that the 
same may be set off against the plaintiff’s demand. 

Wherefore the defendant claims the plaintiff is indebted 
to defendant in the sum of $2,500.00. 

5. And for further plea to Count 3 of the declaration 
filed herein this defendant says that the plaintiff, at the 
commencement of this suit, was and still is indebted to the 
defendant in the sum of $2,500 for that the defendant, on 
to-wit the 9th day of September, 1927, delivered to one 
Fred B. Rhodes, as the payee of a certain promissory note 
set up in Count 3 of the Declaration, made and executed 
by the defendant, and as collateral security for the payment 
thereof, a certain second deed of trust note in the 
13 amount of $2,500, dated August 29th, 1927, payable 
six months after date, made bv Thomas E. Driscoll 
to the order of G. D. Bargus and J. A. D. Garber and Bert 
T. Amos, Trustees, and secured by Lot 34 in Square 5984, 
being premises 609 Mellon Street, S. E., Washington, D. C.; 
that said second deed of trust note was of the value therein 
stated; that thereafter, as shown by Count 3 of the Declara¬ 
tion herein, the said Fred B. Rhodes transferred the said 
note to the plaintiff herein; that according to the terms of 
the note mentioned in Count 3 of the Declaration, the holder 
of said note had the authority and power to dispose of said 
collateral security and to pay the amount of said note; that 
the plaintiff as holder of said note has failed so to do, and 
has failed to take the proper and necessary steps to protect 
the value of said second trust; that this defendant notified 
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the payee of said note that the owner of tlie property 
against which the said collateral note was Secured had 
failed to pay the interest on the first trust and the taxes 
to the District of Columbia, and that the holder of the first 
trust, to-wit, National Mortgage Company of! Baltimore, 
were and are threatening foreclosure, all of which the plain¬ 
tiff had notice; that the said defendant notified the payee 
of said note that they should take steps to preserve the 
value of the collateral securitv to him delivered, of which 
the plaintiff had notice; that the plaintiff herein, as holder 
of the said note, has wholly failed to protect the j value of the 
said second deed of trust note, whereby therej has been a 
shrinkage in the value of the said second deed qf trust note, 
entailing loss to this defendant in the arnouht of $2,500, 
according to the Bill of Particulars hereto annexed and 
made part hereof, and defendant is willing that the same 
may be set off against the plaintiff’s demand. 

14 Wherefore the defendant claims the plaintiff is in¬ 
debted to defendant in the sum of $2,500. 

And the defendant claims judgment against ithe plaintiff 
in the sum of six thousand three hundred and iseventy dol¬ 
lars ($6,370.00). 

ALEXANDER WOLF, 
SIMON FLEISHMAN, 

WM. B. WOLF, | 

Attorneys for Defendants. 

j 

i 

Affidavit of Defense. 

i 

* # * # # # * 
District of Columbia, ss: 

\ 

Jack M. N. Goldsmith, being first duly swbrn, on oath 
deposes and says that he is the Secretary-Treasurer of the 
Finance Corporation of Washington, a corporation, defend¬ 
ant in the above entitled cause, and that h^ makes this 
affidavit on behalf of the said defendant corporation; that 
at the time of the delivery of the promissory notes set up 
in the Bill of Particulars filed herein, the defendant cor¬ 
poration delivered to the payee of said notes certain col¬ 
lateral securities, more specifically described;in the notes 
set up in the Bill of Particulars; that according to the said 
notes and each of them the payee and the holdbr of the said 
notes had the power to sell the said securities or any part 
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thereof and apply the same to the payment of the notes 
forming the basis of this action; that the said collateral 
securities at the time of their delivery to the payee, Fred 
B. Bhodes, were of the value largely in excess of 

15 the principal notes; that at the maturity of said 
notes the payee or the holder thereof had the full 

power to dispose of any part of said notes in payment of 
said claim; that had the said payee or holder thereof exer¬ 
cised his privilege he would have been able to secure a sum 
far in excess of the amount sued on in this action and 
thereby satisfy the amount of the said notes; that by reason 
of the failure of the said payee or the holder thereof so to 
do, there has been a shrinkage in the value of the said notes; 
that the payee of said notes was informed that the owners 
of the properties had failed to pay the interest on the first 
trusts and taxes to the District of Columbia Government, 
and that the holders of the first trust, to-wit, National 
Mortgage Company of Baltimore, were and are threaten¬ 
ing foreclosure, and affiant is informed and believes and 
expects to prove at the trial that the plaintiff had notice 
thereof. 

Affiant further says that the defendant notified the payee 
of notes that they should take steps to preserve the value 
of the collateral securities to them delivered, and affiant 
is informed and believes and expects to prove at the trial 
that the plaintiff had notice thereof. 

Affiant further savs that by reason of the failure of the 
payee of said notes and the holder thereof, the plaintiff 
herein, there has been a loss to this defendant in the value 
of the securities delivered as collateral to the notes forming 
the basis of this action, in the amount of $6,370.00 as shown 
by the annexed Bill of Particulars specifically made a part 
hereof. 

Affiant says that at no time prior to or since this 

16 suit has been instituted, has the payee of said notes 
or the holder thereof, tendered to this defendant the 

return of the said collateral securities, but that said payee 
or the holder of said notes still holds said collateral securi¬ 
ties mentioned in the principal notes set up in the Bill of 
Particulars. 

And affiant further says that the claim set up by the 
plaintiff in its declaration, affidavit and bill of particulars, 
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is usurious and illegal, for that, the same was h transaction 
between the defendant and the plaintiff herein, District 
Guaranty Corporation; that the said Fred B.| Rhodes was 
and is the agent and acted for the said District Guaranty 
Corporation; and this affiant says on information and belief 
that the money loaned was the money of the said corpora¬ 
tion and not the money of the said Fred B. Rhodes; that 
the said District Guaranty Corporation had full knowledge 
of the transaction of the loan of the said monev and the 
excess interest charged; that the amount charged for the 
said money represented by the said note, was Usurious and 
unlawful, for that the said notes on their face !bear interest 
at six and one-half per cent and that in addition thereto 
there was deducted from the said loan by the jsaid plaintiff 
at the time of the making of the said loan a jsum equal to 
ten per cent on the amount of each note; to-wit, the sum of 
$125.00 on each note, totaling $375.00, and that this amount 
plus six and one-half per cent charged on thje face of the 
note is a greater rate of interest than allowable by law; 
that the said transaction was illegal on the pairt of the Dis¬ 
trict Guaranty Corporation acting through its representa¬ 
tive and agent, the said Fred B. Rhodes, the (payee named 
in said note, for that, the Act of Congress approved Feb¬ 
ruary 4, 1913, being an act to regulate the business of loan¬ 
ing money on security of any kind by persons, firms and 
corporations other than national banks, licensed 
17 bankers, trust companies, savings balnks, building 
and loan associations and real estate brokers of the 
District of Columbia, provides that it shall be unlawful 
and illegal to engage in the District of Columbia in the 
business of loaning money upon which a raite of interest 
greater than six per cent per annum is charged on any 
security of any kind, direct or collateral, tangible or in¬ 
tangible, without procuring license; and further providing 
for the payment of a license tax to the Distinct of Colum¬ 
bia of $500 per annum, reference being ma<|e to said Act 
of Congress as if herein set forth; and this affiant says on 
information and belief that neither the said District Guar¬ 
anty Corporation nor the said Fred B. Rhodes has com¬ 
plied with the said act of Congress and obtained the license 
required under said Act nor have either of (them paid the 
license tax provided by said Act. 

JACK M. GOLDSMITH. 
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Subscribed and sworn to before me this 25th day of Oc¬ 
tober, A. D. 1928 

[notarial seal.] J. K. SEYBOTH, 

Notary Public , D. C. 

Bill of Particulars. 

One second deed of trust note in the amount of 
$1,370 dated March 3, 1927, payable six months 
after date, and extended for an additional per¬ 
iod of six months, Made by E. May Winter, to 
the order of Finance Corporation of Washing¬ 
ton, and Bert T. Amos and Saul R. Goldsmith, 

Trustee, and secured by Lot 36, Square 5995, 
being premises 3009 Fifth Street, S. E., Wash¬ 
ington, D. C. 

Loss sustained by failure of plaintiff 
IS to protect the trust under which said 

note was secured . $1,370.00 

One second deed of trust note in the amount of 
$2,500 dated August 29, 1927, payable six 
months after date, made by Thomas E. Driscoll 
to the order of H. G. Winckless, and J. A. D. 

Garber and Bert T. Amos, Trustees, and se* 
cured by Lot 37 Square 5995, being premises 
3013 Fifth Street, S. E., Washington, D. C. 

Loss sustained by failure of plaintiff to pro¬ 
tect the trust under which said note was se¬ 
cured . 2,500.00 

One second deed of trust note in the amount of 
$2,500 dated August 29, 1927, payable six 
months after date, made by Thomas E. Driscoll 
to the order of G. D. Bargus, and J. A. D. Gar- 
Inn* and Bert T. Amos, Trustees, and secured 
by Lot 34 Square 5984, being premises 609 Mel¬ 
lon Street, S. E., Washington, D. C. 

Loss sustained by failure of plaintiff to pro¬ 
tect the trust under which said note was secured 2,500.00 


$6,370.00 

ALEXANDER WOLF. 
SIMON FLEISHMAN. 
WM. B. WOLF. 
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i 

Petition to Vacate Order Appointing Receiver, &c. 

\ 

Filed October 31, 1928. 

i 

* # # * # # I * 

i 

To the Honorable the Supreme Court of tjie District of 

Columbia: ! 

i 

The Petition of Harrv Kaufman, Leo Baum and Morton 
H. Goldenberg, and of Percy W. Pickford and Frank M. 
Salisbury, Trustees, respectfully shows to thje Court: 

1. That they arc citizens of the United Stjates; that the 
said Kaufman, Baum and Goldenberg file this Petition in 

their own right, and the said Pickford land Salisbury 
19 file this Petition as trustees, as hereinafter more 
fully appears. 

2. Your petitioners Kaufman, Baum and Goldenberg 
are the owners of four promissory notes made by the de¬ 
fendant, Finance Corporation of Washington, each bear¬ 
ing date the 1st day of October, 1926, for twenty-five 
thousand dollars ($25,000) each, payable to the order of 
one Mildred L. Davis, and endorsed in blaiik by the said 
Mildred L. Davis, on or before December 31,11930, with in¬ 
terest at six percentum per annum until paid, payable quar¬ 
ter-yearly. The amount at present owing on said notes is 
the sum of ninety-two thousand six hundred ninety-five 
and 97/100 dollars ($92,695.97), together with the interest 
thereon, at the rate aforesaid, which said interest is over¬ 
due, from the 1st dav of Januarv, 1928. 

/ %> 7 | 

3. Said promissory notes are secured on j the following- 
described real estate in the District of Columbia, under and 
by virtue of a certain deed of trust fronf said Finance 
Corporation of Washington to the said Pickford and Salis¬ 
bury, bearing date the 1st day of October,! 1926, and re¬ 
corded on the 10th day of November, 1926, in Liber 5875 at 
folio 116 of the Land Record of the District of Columbia, 
to wit: 

Lot 1 in Square 5981; Lots 10, 11, 12, $7 and 28, in 
Square 5982; Lots 2, 13, 24, 27, 35, 36 andj part of Lot 1 
in Square 5983; Lots 1, 13, 14, 16 to 22, inclusive, 24 to 28 
inclusive; 30 and 36 to 38 inclusive, in Square 5984; Lots 1 
to 11 inclusive; 15 to 20 inclusive; 24, 26 and 27 in Square 


i 
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5985: Lots 2, 13, 14, 21 and 28 to 35 inclusive, in Square 
5995; Lots 1, 13, 35 and 36 in Square 5996; Lots 2, 8, 9, 10, 
12, 14, 15, 16, 24, 25 and 28 to 31 inclusive in Square 5997; 
all in the subdivision made by the Finance Corporation of 
Washington, of land known as “Giesboro Manor,” as per 
plat recorded in Liber 86, folio 16 of the records of the office 
of the Surveyor of the District of Columbia; subject to the 
building restriction lines shown on said plat. 

Said part of Lot 1 in Square 5983, described as follows: 
Beginning for the same at a point on the westerly 
20 line of Nichols Avenue, distant 30 feet southwesterly 
from the northeasterlv corner of said lot and at the 
southeasterly corner of the part of said lot conveyed to 
C. Ky vail os by deed recorded May 23, 1927, among the land 
records of the District of Columbia as instrument No. 45 
and running thence south 30 degrees 16 minutes west with 
said Avenue 97.83 feet to the northerly line of the part of 
said lot conveyed to Charles E. DiCarlo by deed recorded 
October 22, 1927, among the land records as instrument 
No. 123; thence northwesterly with said DiCarlo’s line, 
110.94 feet to the westerly line of said lot; thence north 30 
degrees 16 minutes east with said westerly line, 97.83 feet 
to said Kvvallos’ southerly line; thence southeasterlv with 
said Kvvallos’ line 110.94 feet to the place of beginning. 

Also lots 15, 16 and 17 in the division among the heirs 
and devisees of George W. Young, of the tract of land 
known as “Giesborough Manor,” made in Equity Cause 
No. 1788 of the Supreme Court of the District of Columbia, 
as per plat recorded in Liber Governor Shepherd, folio 90, 
of the records of the office of the Surveyor of said District; 
excepting the part of said lots owned and occupied by the 
Washington City and Point Lookout Railroad Company; 
excepting the parts of said Lots 16 and 17 conveyed to 
Frank E. Butterfield by deed recorded in Liber 4313, folio 
155, of the land records of said District; excepting the parts 
of said Lots 16 and 17 condemned for Firth Sterling Ave¬ 
nue and Portland Street by proceedings in District Court 
Cases No. 824 and 1128 respectively, in said Supreme 
Court; excepting so much of said Lots 15 and 16 condemned 
for Nichols Avenue by proceedings in District Court Case 
No. 1392 in said Supreme Court and excepting also there¬ 
from, all land dedicated and included in said subdivision 
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recorded in Liber No. 80, folio 16, of the Surveyor’s Office 
records aforesaid; subject to the right of wayi for sewer 
purposes and the right to construct and maintaiji the same, 
granted to the District of Columbia by deed recorded in 
Liber 2925, folio 80, of the said land records; ^aid part of 
said Lot 1 in Square 5983 being designated as Ipot 806 and 
said Lots 15, 16 and 17 in “Giesborough Manor” being 
designated as Parcels 242/39, 242/40, 242/41 on the books 
of the Assessor of the District of Columbia for taxation 
purposes. i 


4. Heretofore, to wit, on the 15th day of Augiist, 1928, the 
plaintiff herein tiled its certain declaration against the de¬ 
fendant Finance Corporation of Washington iii which said 
declaration the said plaintiff claimed the sum of three thou¬ 
sand seven hundred fifty dollars ($3,750), with interest, 
and on said 15th day of August, 1928, the skid plaintiff 
having given bond in the penal sum of seven thousand five 
hundred ($7,500) as required by Section 445 |of the Code 
of Law for the District of Columbia, a writ of attachment 
was issued out of the office of the Clerk of tin's Honorable 
Court, and placed in the hands of the tinited States 
21 Marshal for the District of Columbia, j 

5. Said Writ has never been executed: 1 or levied by 
said Marshal, nor has said Writ been returned by said 
Marshal, and the same now is and remains in his hands 
unreturned and with no levy having been made thereunder. 

6. That according to the terms of said deed of trust said 
real estate is subject to be released from the j operation of 
said first deed of trust upon the making of the payments 
hereinafter set forth, plus accrued taxes and interest: 


Lot 1, Square 5981. j $239.91 

Lot 10, Square 5982. |6,480.65 

Lot 11, Square 5982. j 434.07 

Lot 12, Square 5982. i 396.32 

Lot 27, Square 5982. j 396.04 

Lot 28, Square 5982. j 495.00 

Lot 2, Square 5983. j 398.36 

Lots 13, 24 and 27, Square 5983. 1 400.00 each. 

Lot 35, Square 5983. j 450.00 

Lot 36, Square 5983. ! 546.76 

Said part of said Lot 1, Square 5983. j 5,426.63 


i 
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Lot 1, Square 5984. 8,539.05 

Lots 13, 14, 16, and 17, Square 5984. 400.00 each. 

Lot 18, Square 5984. 398.75 

Lot 19, Square 5984. 570.00 

Lot 20, Square 5984. 513.00 

Lot 21, Square 5984. 513.00 

Lot 22, Square 5984. 675.76 

Lots 24 to 28 inclusive, Square 5984. 400.00 each. 

Lot 30. Square 5984. 400.00 

Lots 36 and 37, Square 5984. 337.50 each. 

22 Lot 38, Square 5984. 372.65 

Lot 1, Square 5985. 494.84 

Lot 2, Square 5985. 468.58 

Lot 3, Square 5985. 623.25 

Lot 4, Square 5985. 773.50 

Lot 5, Square 5985. 695.75 

Lot 6, Square 5985. 351.19 

Lot 7, Square 5985. 497.56 

Lots 8 and 9, Square 5985. 500.00 each. 

Lots 10 and 11, Square 59S5. 400.00 each. 

Lot 15, Square 5985. 547.20 

Lots 16 and 17, Square 5985. 456.00 eash. 

Lot 18, Square 5985. 456.00 

Lot 19, Square 5985. 547.20 

Lot 20, Square 5985. 398.75 

Lots 24, 26 and 27, Square 5985. 400.00 each. 

Lot 2, Square 5995. 199.38 

Lots 13,14 and 21, Square 5995. 225.00 each. 

Lots 28 to 32 inclusive Square 5995. 200.00 each. 

Lot 33, Square 5995. 199.38 

Lot 34, Square 5995. 547.20 

Lot 35, Square 5995. 228.00 

Lot 1, Square 5996. 427.50 

Lot 13, Square 5996. 337.50 

Lot 35, Square 5996. 513.00 

Lot 36, Square 5996. 513.00 

Lot 2, Square 5997. 386.19 

Lot 8, Square 5997. 359.50 

Lot 9, Square 5997. 354.84 

Lot 10, Square 5997. 350.18 

23 Lot 12, Square 5997. 400.04 

Lot 14, Square 5997. 333.15 
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Lot 15, Square 5997. 

Lot 16, Square 5997. 

Lot 24, Square 5997. 

Lot 25, Square 5997. 

Lot 28, Square 5997. 

Lot 29, Square 5997. 

Lot 30, Square 5997. 

Lot 31, Square 5997. 

Parcels 242/39, 242/40 and 242/41, contain¬ 
ing 53.10 acres at $1,250.00 per acre. 


211.50 
165.94 
1179.09 
182.01 
199.06 
266.28 
£56.50 

1256.50 

66j375.00 


7. On, to wit, the 15th day of October, 192$, an order 

was passed herein purporting to appoint one E. Hilton 
Jackson receiver of all of the assets, real anjd personal, 
of the said defendant then under writs of attachment in this 
Honorable Court and in this cause, and particularly of that 
certain tract or parcel of land and all right, title and in¬ 
terest of said defendant in or thereto, described by said 
deed of trust. j 

8. Your petitioners respectfully show to thd Court that 
the appointment of said Receiver was improvicjently made, 
in that the order of appointment assumed thht said real 


estate was subject to the levy of an attachment herein, 
when such was not the case; and your petitioners are ap- 
prehensive that during the existence of said jreceivership 
thev will not be able to have a foreclosure under said deed 
of trust, as to all or any portion of the real estate cov¬ 
ered thereby. j 

The premises considered, your petitioners pfay: 

1. That they be granted leave to file this Petition. 

2. That said Order of October 15, 1928, appoint- 
24 ing a receiver as aforesaid, be annulled,! vacated and 
set aside; or that the United States Marshal for the 
District of Columbia be directed forthwith tb make a re¬ 
turn of said Writ of Attachment, and be further directed 
not to cause said Writ of Attachment to be sq levied as to 
apply to a greater portion of said real estate! than is rea¬ 
sonably necessary to secure the rights of the plhintiff herein, 
and that, if such levy be made, an appraisement of the real 
estate attached be had as required by law. 


i 

i 

i 
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3. And that yonr petitioners may have such other and 
further relief as the nature of the case may require and 
to tills Honorable Court seem meet and proper. 

• HARRY KAUFMAN. 

LEO BAUM. 

MORTON H. GOLDENBERG. 
PERCY W. PICKFORD, 

As Trustee. 

FRANK M. SALISBURY, 

As Trustee. 

SIMON, KOENIGSBERGER, YOUNG & 

BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Petitioners. 

District of Columbia, ss: 

Harry Kaufman, being on oath first duly sworn according 
to law, deposes and says that he has read the foregoing 
Petition bv him subscribed and knows the contents thereof, 
and that he verily believes that all of the allegations therein 
contained are true. 

HARRY KAUFMAN. 

25 Subscribed and sworn to before me this 27th day 
of October, 1928. 

[notarial seal.] J. DUTTON WAINWRIGHT, 

Notary Public in and for 
the District of Columbia. 

District of Columbia, ss: 

Leo Baum, being on oath first duly sworn according to 
law, on oath deposes and says that he has read the fore¬ 
going Petition by him subscribed and knows the contents 
thereof, and that he verily believes that all of the allega¬ 
tions therein contained are true. 

LEO BAUM. 

Subscribed and sworn to before me this 26th day of 
October, 1928. 

[notarial seal.] EDWIN L. FRANZONI, 

Notary Public in and for 

the District of Columbia. 

My commission expires June 8, 1931. 
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District of Columbia, ss : 

Morton H. Goldenberg, being on oath first duly isworn ac¬ 
cording to law, on oath deposes and says that he! has read 
the foregoing Petition by him subscribed and knows the 
contents thereof, and that he verily believes tljiat all of 
the allegations therein contained are true. 

MORTON H. GOLDENBERG. 

j 

26 Subscribed and sworn to before me thisi 26th day 
of October, 1928. 

[notarial seal.] EDWIN L. FRANZONI, 

Notary Public in and fQr D. C . 

My commission expires June 8, 1931. 

j 

District of Columbia, ss: 

Percy W. Pickford, being on oath first duly sworn ac¬ 
cording to law, deposes and says that he has read the fore¬ 
going Petition by him subscribed and knows thb contents 
thereof, and that he verily believes that all of the allega¬ 
tions therein contained are true. 

PERCY W. PICKFORD. 

I 

j 

Subscribed and sworn to before me this 27th day of Oc¬ 
tober, 1928’. i 

[notarial seal.] AUGUST F. SCHIMMACK, 

Notary Public in and\ for 

the District of Columbia. 

My commission expires April 17, 1931. 

I 

District of Columbia, ss: I 

Frank M. Salisbury, being on oath first duly! sworn ac¬ 
cording to law, deposes and says that he has read the fore¬ 
going Petition by him subscribed and knows tfye contents 
thereof, and that he verily believes that all of the allega¬ 
tions therein contained are true. 

FRANK M. SALISBURY. 

27 Subscribed and sworn to before me this 27th day 
of October, 1928. 

[notarial seal.] AUGUST F. SCHIMMACK, 

Notary Public in and for 
the District of Columbia. 

My commission expires April 17, 1931. 


| 

i 
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Notice. 

******* 

To Fred B. Rhodes, Esq., 

Attorney for Plaintiff, and 
H. Hilton Jackson, Esq., 

Receiver: 

You will kindly take notice that on the 29th day of Oc¬ 
tober, 1928, at 10 o’clock a. m., or as soon thereafter as 
counsel can be heard, the foregoing- Petition will be pre¬ 
sented to Mr. Justice Hitz and appropriate relief asked 
thereon. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Petitioners. 

Service of the foregoing notice, and receipt of copy 
thereof, and of the Petition therein referred to, acknowl¬ 
edged the 26" day of October, 1928. 

FRED B. RHODES, 

Attorney for Plaintiff. 

E. HILTON JACKSON, 

Per M. F., 

Receiver. 

Fiat of Justice Hitz. 

Oct. 29/28.—Leave to file granted. 

W. H. 

28 Memoranda. 

November 14, 1928.—Attachment returned. Attached as 
per schedule August 15, 1928, and attached credits in Dis¬ 
trict Title and Insurance Co., Garnishee, September 5, 
1928. 

January 11, 1929.—Petition to authorize Receiver to sell 
real estate, denied. 

Order to Employ Counsel. 

Filed July 23, 1929. 

******* 

Upon consideration of the petition of E. Hilton Jackson, 
Receiver, filed herein on the 23rd day of July A. D. 1929, it 
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is this 23rd day of July, ordered that said E. Hilton Jack- 
son as such Receiver be and he is hereby authorized, em¬ 
powered and directed to employ counsel for |the pur¬ 
poses indicated in said petition. 

By the Court: 

JENNINGS BAILEY, 

justice. 
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Petition for Leave to Foreclose. 


Filed July 23, 1929. 
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To the Honorable the Supreme Court of the District of 
Columbia: I 


The Petition of Harry M. Kaufman, Leo Baumj and Mor¬ 
ton H. Goldenberg respectfully shows to the Court: 

1. That they are citizens of the United States,j and resi¬ 
dents of the District of Columbia, are of full age, and tile 
this Petition in their own right. 

2. Your petitioners are the owners of four (4j) promis¬ 
sory notes made by the defendant, Finance Corporation of 
Washington, each of said notes being dated the 1st day oi* 
October, 1926, and each being for the sum of twenty-five 
thousand dollars ($25,000), payable to the order of Mildred 
L. Davis on or before December 31, 1930, with interest at 
the rate of six percentum (6%) per annum until paid, pay¬ 
able quarter-yearly, and endorsed in blank by the said 
Mildred L. Davis, without recourse. Your petitioners ac¬ 
quired said notes by purchase, for cash, in the full amount 
owing upon the principals thereof, together with! the inter¬ 
est accrued thereon, at the date of their purchase thereof. 
Payments aggregating the sum of seven thousand three 
hundred four and 03/100 dollars ($7,304.03), have been 
made on account of the principal of one of said notes but 
no other or further payments have been made on account 
of the principal of said notes, or any of them. 

3. The interest on the balance at present owing on said 
notes has been paid to the 1st day of January, 1&28, but no 
payments have been made on account of the interest accru¬ 
ing on said balance since said 1st day of January j 1928, and, 
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as a consequence thereof, the interest on said notes is in 
arrears since said date. 

30 4. Said notes are secured by a certain Deed of 
Trust bearing date the 1st day of October, 1926, and 

recorded on the 10th day of November, 1926, in Liber 5875, 
folio 116, of the land records of the District of Columbia, 
under which said Deed of Trust one Percy W. Pickford and 
one Frank M. Salisbury are trustees, which said deed of 
trust covers the following-described real estate in the Dis¬ 
trict of Columbia: 

Lot 1, in square 5981; 

Lots 10,11, 12, 27 and 28 in square 5982; 

Lots 2, 13, 24, 27, 35, 36 and 806 in square 5983; 

Lots 1, 13, 14, 16 to 22 inclusive, 24 to 28 inclusive, 30 and 
36 to 38 inclusive in square 5984; 

Lots 1 to 11 inclusive; 15 to 20 inclusive, 24, 26 and 27 in 
square 5985; 

Lots 2,13,14, 21 and 28 to 35 inclusive in square 5995; 

Lots 1, 13, 35 and 36 in square 5996; 

Lots 2, 8, 9, 10, 12,14,15,16, 24, 25 and 28 to 31 inclusive 
in square 5997; all in the subdivision made by the Finance 
Corporation of Washington, of land known as “Giesboro 
Manor,” as per plat recorded in Liber 86, folio 16, of the 
records of the office of the Surveyor of the District of Co¬ 
lumbia: subject to the building restriction lines shown on 
said plat, also parcels 242/39, 242/40 and 242/41. 

Said deed of trust originally covered certain other real 
estate in said subdivision, in addition to that hereinbefore 
described, which said other real estate has been sold bv the 
defendant, Finance Corporation of Washington, to various 
persons, and released from the operation of said deed of 
trust. 

5. Said Deed of Trust contains, among others, provi¬ 
sions that upon any default being made in the payment of 
any installment of principal or interest of said notes, or 
upon any default in the payment, when due, of any tax or 
assessment, general or special, at the time of the execution 
of said deed of trust or thereafter, assessed against said 
real estate, or any part thereof, while said trust exists, 
then the trustees under said deed of trust shall sell 

31 said real estate at public auction, at such time and 
place, upon such terms and conditions, and after such 
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previous public notice as to said trustees shall seem best 
for the interest of all parties concerned, and, the terms of 
sale being complied with, shall convey the same! in fee to 
the purchaser, and apply the net proceeds of sale to the 
payment of said indebtedness, or so much thereof as may 
then remain unpaid, paying over the surplus, if any, to the 
defendant, Finance Corporation of Washington, its succes¬ 
sors or assigns. j 

6. Heretofore, to wit, on the 14th day of August, 1928, 
the plaintiff filed its declaration herein, and thereafter, to 
wit, on the 15th day of August, 1928, caused a y'rit of at¬ 
tachment before judgment to be issued. 

7. Thereafter, to wit, on the 15th day of October, 1928, an 

Order was passed herein which recited that E. Hilton Jack- 
son was thereby appointed receiver of all of the assets, real 
and personal, then “under writs of attachment in this 
Court and in this cause, and particularly of tjiat certain 
tract or parcel of land and all right, title and interest of the 
Finance Corporation of Washington in or thereto, described 
by deed of trust to one Pickford and one Salisbury, as trus¬ 
tees, recorded at Liber 5875, folio 115 et seq., ojf the Land 
Records of the District of Columbia.” j 

8. Thereafter, to wit, on the 14th day of November, 1928, 
said Marshal made a return herein, by which said return 
the said Marshall stated that he had executed sfaid writ of 
attachment by levying the same upon the real estate de¬ 
scribed in Paragraph 4 hereof, being the real estate at 
present covered by said deed of trust, and the same was 
appraised herein at one hundred thirty-one thbusand five 

hundred ninety and 96/100 dollars, ($131,590.96). 

32 9. Thereafter, to wit, on the 15th day; of October, 

1928, the said Jackson, as receiver as afbresaid, filed 
in this Honorable Court his Bill in Equity, by which said 
Bill, the said Jackson, among other things, prayed for an 
injunction against foreclosure under said De^d of Trust. 
Said suit in equity is entitled “E. Hilton Jackson, Receiver, 
Plaintiff, vs. The Finance Corporation of Washington, et 
al., Defendants,” and is numbered in equity 48,953. 

10. Thereafter, to wit, on the 15th day of October, 1928, 
the Court, in said equity cause, issued its restraining order 
against foreclosure under said Deed of Trust, said restrain¬ 
ing order by its terms, expiring on the 25th day of October, 
1928. V ! 
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11. Thereafter, to wit, on the 23lh day of October, 1928, 
the said Jackson filed his Amended Bill in said equity cause, 
and obtained a temporary injunction against foreclosure 
under said Deed of Trust. 

12. Thereafter, to wit, on the 2nd day of November, 1928, 
on motion of certain of the defendants in said equity cause, 
the Court passed an order therein, dismissing said Amended 
Bill of Complaint, and the said Jackson having prayed an 
appeal to the Court of Appeals, it was thereupon ordered 
that said temporary injunction be continued during pend¬ 
ency of said appeal, provided that the said Jackson file in 
said equity cause his undertaking under seal, with surety 
to be approved by the Court, in the maximum penalty of 
six thousand dollars ($6,000), conditioned to pay such costs 
and damages as may be incurred by any party who may be 
found to have been wrongfully enjoined or restrained 
thereby, with the further provision that said order be with¬ 
out prejudice to the rights of the defendants in said cause, 

or any of them, thereafter to move to modifv or 
33 vacate said temporary injunction, or to move to re¬ 
quire additional or substitute security as a condi¬ 
tion of the further continuance of said temporary injunc¬ 
tion. 

13. Thereafter, to wit, on the 7th day of November, 1928, 
the said Jackson filed his injunction undertaking in said 
equity cause, as by said order provided. 

14. Thereafter the said Jackson proceeded with the 
prosecution of his appeal from said order dismissing said 
Amended Bill, but failed to prosecute the same with speed 
and diligence, as he of right ought to have done, in the fol¬ 
lowing respects: The undertaking on appeal of the said 
Jackson was filed in said equity cause on the 7th day of 
November, 1928; he delayed until November 20th to file his 
assignment of errors, although he assigned only four al¬ 
leged errors; he delayed until the 20th day of November, 
1928, to file his designation of record, although said desig¬ 
nation contained onlv five items; he delaved the filing of his 
transcript of record in the Court of Appeals until January 
11, 1929, although there was no bill of exceptions or state¬ 
ment of evidence to be prepared, and the record on appeal 
consisted principally of a copy of the amended bill of com¬ 
plaint, and although said transcript of record was ready for 
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delivery to the plaintiff on the 22nd day of November, 1928, 
and the plaintiff, or his attorney, had notice jthereof on 
November 23, 1928; on, to wit, the 12th day of January, 
1929, the plaintiff received from the Clerk of tlie Court of 
Appeals an estimate of the cost of printing Ithe record 
therein, amounting to approximately sixty dollars ($60), 
but the plaintiff failed to pay the amount of said estimate 
until March 6, 1929; the record on appeal in said case was 
printed on the 20th day of March, 1929, but tjie plaintiff 
delayed filing his brief on appeal until April IS, 1929, 
34 although said brief was only fourteen pages long, 
and cited only four authorities. 

15. Your petitioners further show unto this! Honorable 

Court that the taxes on the real estate covered by said deed 
of trust for the fiscal year ended June 30, 1928^ amount to 
two thousand one hundred seventy-one and 65/100 dollars 
($2,171.65), the entire amount of which is overdue and un¬ 
paid, and bears interest at the rate of one pefcentum per 
month; that the taxes on the real estate covered by said 
deed of trust for the fiscal year ended June 30,1929, amount 
to two thousand one hundred thirty-eight and 29/100 dol¬ 
lars ($2,138.29), the entire amount of which is overdue and 
unpaid, and bears interest at the rate of one pefcentum per 
month; that all of the real estate covered by said deed of 
trust has been sold for taxes for the fiscal year! ended June 
30, 1927; that the amount required to redeepi said real 
estate from said tax sales is the sum of one thousand nine 
hundred twenty-five and 92/100 dollars ($1,925.92), with 
interest thereon at the rate of one percentuip per month 
from the 1st day of January, 1928, plus costs!of sale, and 
that unless said real estate is sooner redeemed from said 
tax sale, the several purchasers thereof at sqid tax sales 
will be entitled to deeds thereto during the mbnth of Jan¬ 
uary, 1930. . j 

16. On, to wit, the 18th day of June, 1929, the said Pick- 
ford and Salisbury, as trustees under said Deed of Trust, 
and your petitioner Kaufman, all of whom were defendants 
in said equity cause, filed a Petition in said eqhity cause, in 
which said Petition they set up the facts which are set 
forth in Paragraphs 14 and 15 of this Petition, and, upon 
consideration thereof, this Honorable Court passed an 
Order in said equity cause on the 24th day of June, 1929, 
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requiring the said Jackson, within twenty (20) days 

35 from the date of said Order, to file in said equity 
cause his undertaking, with surety to he approved by 

the Court, in the maximum penalty of six thousand dollars 
($6,000), conditioned to pay such costs and damages as may 
be incurred or suffered by any party who may have been 
found to be wrongfully enjoined by said temporary injunc¬ 
tion, or by the order continuing said injunction, such under¬ 
taking to be in addition to the undertakings theretofore 
filed in said equity cause by the said Jackson, and said 
order further provided that unless such undertaking be 
approved and filed in said equity cause within twenty (20) 
days from the date of said order, then said temporary in¬ 
junction shall stand vacated, and the order continuing said 
temporary injunction be terminated. The twenty (20) 
days fixed by said Order of June 24, 1929, for the giving of 
said additional undertaking expired on the 18th day of 
July, 1929, but the said Jackson did not within said time 
or thereafter give the additional undertaking required by 
said Order of June 24, 1929. 

17. Your petitioners pray that the papers filed and pro¬ 
ceedings had in said equity cause be considered in connec¬ 
tion with this petition. 

18. Your petitioners are apprehensive that the continu¬ 
ance of the receivership of the said Jackson may operate to 
prevent a foreclosure under said deed of trust, or the pass¬ 
ing of a good title under such foreclosure, unless this Hon¬ 
orable Court shall grant leave for such foreclosure. 

19. Your petitioners further respectfully show to the 
Court that this Honorable Court ought of right to grant 
permission for such foreclosure; that your petitioners have 
no means of recovering the amount owing to them upon 

said notes, save and except by foreclosure under said 

36 deed of trust; that by reason of accrual of interest 
and taxes as hereinbefore set forth, your petitioners 

are faced with great loss and damage, for which they have 
no adequate protection, as is shown by the action of this 
Honorable Court in requiring an additional undertaking in 
said equity cause; and that the said Jackson, by failing to 
give said additional undertaking, which would, in a measure 
at least, have protected the plaintiffs against loss, has per¬ 
mitted said injunction to lapse, although he could have con¬ 
tinued it in force by giving said additional undertaking. 
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The premises considered, your petitioners pray: 

1. That they be granted leave to file this petition. 

2. That they be granted leave to cause and instruct the 
trustees under said deed of trust to proceed with sale of, 
and to sell, the real estate covered by said deed of trust, 
and to apply the proceeds of such sale as in said deed of 
trust provided, and to do and perform each and every of 
the steps necessary and proper to be done, fully to carry 
out the intent and purpose and the terms of said deed of 
trust. 

3. And that your petitioners may have such other and 
further relief as the nature of the case may require and to 
this Honorable Court seem meet and proper. j 

HARRY KAUFMAN, i 

LEO BAUM, ! 

MORTON H. GOLDENBERGj 
By LAWRENCE KOENIGSBERjGER, 

Attorney. 

SIMON, KOENIGSBERGER, YOUNG & BREZ, 

LAWRENCE KOENIGSBERGER, j 

Attorneys for Petitioners. ! 

37 District of Columbia, To wit: 


Harry M. Kaufman, being on oath duly sworn according 
to law, deposes and says that he has read the foregoing 
petition by him subscribed, and knows the contents thereof, 
and that he verily believes that all the allegations therein 
contained are true. 

HARRY KAUFMAN. 


Subscribed and sworn to before me this 19 day of July, 

1929. | 

[notarial seal.] CARL M. WEIGLE, 

Notary Public in and for the 

District of Columbia. 

District of Columbia, To wit: ! 

' ! 

Leo Baum, being on oath duly sworn according to law, 
deposes and says that he has read the foregoing petition 
by him subscribed, and knows the contents j thereof, and 
that he verily believes that all the allegations therein con¬ 
tained are true. 


LEO BAUM. 
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Subscribed and sworn to before me this 19th day of 
July, 1929. 

EDWIN L. FRANZONI, 

Notary Public in and for the 
1 District of Columbia . 

My commission expires June 8,1931. 

38 District of Columbia, To wit: 

Lawrence Koenigsberger, being on oath first duly sworn 
according to law, deposes and says that he is one of the 
attorneys for Morton H. Goldenberg, the above-named pe¬ 
titioner, and that he is authorized to make this affidavit 
for and on behalf of the said Goldenberg; that the said 
Goldenberg is at present absent from the United States; 
that affiant has read the foregoing petition by him sub¬ 
scribed as such attorney and knows the contents thereof; 
and that he verily believes that all of the allegations therein 
contained are true. 

LAWRENCE KOENIGSBERGER. 

Subscribed and sworn to before me this 19 day of July, 
1929. 

[notarial seal.] CARL M. WEIGLE, 

Notary Public in and for the 

District of Columbia . 


To Fred B. Rhodes, Esquire, 

Attorney for Plaintiff: 

E. Hilton Jackson, Esquire, 

Receiver: 

Take notice that, on the 23rd day of July, 1929, at 10:00 
o’clock A. M., leave will be asked to file the foregoing pe¬ 
tition, and that, if such leave be granted, said petition will 
be for hearing immediately thereafter. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Petitioners . 
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39 Service of the foregoing petition and potice, and 
receipt of copy thereof, acknowledged thd 19th day 
of July, 1929. { 

FRED B. RHODES, i 

Attorney for plaintiff. 

E. HILTON JACKSON, 

Receiver . 

i 

i 

I 

Fiat of Justice Bailey . I* 

July 23 td, 1929. 

i 

Leave to file granted. 

JENNINGS BAILEY, 

j Justice . 

| 

Memorandum Opinion. 

i 

Filed July 24, 1929. j 

j 

* # # # # # I # 

| / \ 

The prayers of the petition of Harry M. Kaufman et al. \ 
will be granted. In my opinion the filing of a petition or 
motion for a rehearing in equity does not suspend the 
operation or effect of a decree, except in so far as it may h 
have the effect of extending the time within which an ap¬ 
peal may be taken. The moving party should: first obey 
the decree or secure from the Court an order Suspending / 
its execution. 

BARLEY, J. 

i 

40 Supreme Court of the District of Columbia. 

Thursday, July 2pth, 1929. 

Session resumed pursuant to adjournment, j Hon. Jen¬ 
nings Bailey, Justice, presiding. j 

j 

# # # # # * j * 

| 

Upon consideration of the Petition of Harry M. Kauf¬ 
man, Leo Baum and Morton H. Goldenberg, herein filed 
on the 23rd day of July, 1929, it is, by the Court, this 25th 
day of July, 1929, j 
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Ordered that the prayers of said petition be, and they 
are hereby granted, that the said Harry M. Kaufman, Leo 
Baum and Morton H. Goldenberg, be, and they are hereby 
granted leave to instruct the Trustees under the deed of 
trust referred to in said Petition, said deed of trust being 
dated October 1, 1926, and recorded November 10, 1926, 
in Liber 5875, at folio 116, of the land records of the Dis¬ 
trict of Columbia, to proceed under said deed of trust with 
the sale of, and to sell the real estate at present covered 
by said deed of trust, and to do and perform each and 
every of the steps necessary and proper to be done fully 
to carry out the intent and purpose and the terms of said 
deed of trust, and that the trustees under said deed of 
trust are hereby granted leave to foreclose and to sell and 

convev said real estate under said deed of trust in accord- 
•* 

anee with the terms and provisions thereof. 

41 Memoranda. 

August 2, 1929.—E. H. Jackson, Receiver, notes an ap¬ 
peal from order of July 25, 1929. Bond fixed at $100.00, 
$50 cash in lieu thereof. Supersedeas fixed at $8,000.00. 

August 16, 1929.—Undertaking on appeal, $100, ap¬ 
proved and filed. 


Assignments of Error . 

Filed September 9, 1929. 
######* 

1. The Court erred in directing the sale of property by 
interveners, Harry Kaufman, et al., by its order of July 
25,1929. 

2. The Court erred in holding that the additional injunc¬ 
tion undertaking filed by appellant in case of E. Hilton 
Jackson, Receiver vs. Finance Corporation of Washing¬ 
ton, D. C., Equity No. 48,953 was not seasonably filed as 
directed by the Court in said Equity Cause #48,953 by its 
order therein of June 24, 1929. 

3. The Court erred in directing sale of the property 
herein by said order of July 25, 1929, in the face of the 
approval of appellants two undertakings on July 23 and 
July 24 in said Equity Cause #48,953. 


I 


i 

i 
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4. The Court was without authority or jurisdiction to 
require the giving of an undertaking in said Equity Cause 
#48,953, after an appeal had been perfected therein and 
in granting the order appealed from in the present 
42 Cause allowing the sale in the face of its own in¬ 
junction forbidding same. 

W. W. MILL AN,! 

Attorney for E. Hilton Jackson , 

Receiver , Appellant . 

| 

Designation of Record for Court of Appeals. 

Filed September 9,1929. j 

j 

* * * * # # # 

1928. I 

Aug. 14. Declaration, particulars of demand aiid affidavit. 

15. Notation of attachment bond. 

Sept. 7. Answer of garnishee. 

Oct. 15. E. Hilton Jackson appointed Receiver and nota¬ 
tion of filing of Receiver’s bond. 

26. Pleas and set off, affidavit and particulars of de¬ 
mand. 

29-31. Notation of leave to file intervening jpetition by 
Kaufman, et al., and copy of said intervening 
petition. 

Nov. 14. Notation of return of attachment. 

1929. j 

Jany. 11. Notation of petition of E. Hilton Jackson, Re¬ 
ceiver to sell denied. 

July 23. Receiver authorized to employ counsel 

23. Petition of Kaufman, et al. for leave *to foreclose 
trust. 

25. Order directing sale of property. 

Aug. 2. Notation, appeal and undertaking fixied. 

16. Undertaking for costs on appeal filed. 

Sept. 9. Assignments of error. 

9. This designation. 

W. W. MILLA$, 

Attorney for E. Hilton Jackson , 

Receiver , Appellant . 

3—5080a 

i 
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43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 42, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 75796, at Law, wherein District 
Guaranty Corporation, a corporation is Plaintiff and 
Finance Corporation of Washington, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
• * « 

affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of October, 1.929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 


Endorsed on cover: District of Columbia Supreme 
Court. No. 5080. E. Hilton Jackson, receiver, appellant, 
vs. Harry M. Kaufman, Leo Baum, and Morton II. Golden- 
berg. Court of Appeals, District of Columbia. Filed Oct. 
25, 1929. Henry W. Hodges, clerk. 
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IN THE 


Court of appeals, ©tstrict of Columtita 


October Term, 1929. 


No. 5080. 


E. Hilton Jackson, Receiver, Appellant, 

vs. 

i 

Harry M. Kaufman, et al., Appelleesi 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE, j 

i 

This is an appeal from an order (Rec. 31-2) of the 
Supreme Court of the District of Columbia, passed in 
Cause At Law No. 75,796, granting the praters of a 
petition (Rec. pp. 23-30) of Harry M. Kaufpian, Leo 
Baum and Morton H. Goldenberg, and allowing them 
to instruct the trustees under a certain deed of trust 

described in said order to sell at foreclosure! sale the 

! 

real estate covered by said deed of trust. 

Said suit was begun by District Guaranty Corpora- 


i 

i 
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tion against Finance Corporation of Washington to re¬ 
cover an indebtedness represented by three promissory 
notes alleged to be overdue and unpaid. (Rec. 1-3.) 
Certain real estate was seized under writ of attach¬ 
ment in said cause (Rec. 22), and a schedule thereof re¬ 
turned. On October 15, 1928, appellant here, was ap¬ 
pointed 44 receiver of all the assets real and personal, 
of the defendant Finance Corporation of Washington, 
now under Writs of Attachment in this Court in this 
cause and particularly of that certain tract or parcel 
of land and all right, title and interest of the Finance 
Corporation of Washington in or thereto, described 
by deed of trust”, etc., etc. (Rec. 5-6.) Said receiver 
was given authority by the order appointing him 4 4 to 
bring such suits and to take such action as may be nec¬ 
essary to conserve this property.” (Rec. 6.) On the 
day of his appointment, the receiver filed a bill in 
Equity (Rec. 25) and later (Rec. 26) an amended bill, 
seeking to enjoin the sale at foreclosure of the real es¬ 
tate covered by said deed of trust and secured a tem¬ 
porary injunction (Rec. 26). The amended bill was 
dismissed, but the receiver prayed an appeal to this 
Court and it was ordered that said temporary injunc¬ 
tion be continued during the pendency of such appeal, 
provided appellant give an undertaking in the maxi¬ 
mum penalty of $6,000.00. Said undertaking was given 
(Rec. 26). Said appeal is that pending in No. 4905 
which is to be heard herewith. After said appeal was 
taken and perfected and after the record and appel¬ 
lant’s brief in said cause No. 4905, had been printed 
in this Court, (Rec. 26-27) the defendants in the said 
Equity cause which thus had been transferred to this 
Court by appeal, including the appellees in the present 
cause, filed their petition therein in the Supreme Court 
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of the District of Columbia, praying, among other 
things, that said receiver, appellant here, be required 
to give a further undertaking on said temporary in¬ 
junction and said court, notwithstanding that the cause 
had been removed from its jurisdiction by jappeal, 

i 

required such further undertaking in the penalty of 
$6,000.00 and provided that unless the same! should 
be given within twenty days from the date of the order 
requiring it, said injunction would stand vacated and 
the order continuing it, terminated (Rec. 27-28). 

Thereafter appellees filed their petition (Rec. pp. 
23-29) in said law cause praying leave to instruct the 
trustees under said deed of trust to sell the property 
thereby covered, averring (Rec. p. 28) that the time 
for filing such additional undertaking had expired and 
that the same had not been filed. The proceedings in 
the lower Court in said Equity cause after the appeal 
had been perfected have not been brought here, this 
Court in its discretion having denied a petition of ap¬ 
pellant for a writ of certiorari to bring them up, but 
the memorandum opinion of the Justice of the Supreme 
Court of the District of Columbia (Rec. p. 31) must be 
taken as showing that there was a motion for 4 rehear¬ 
ing on the petition for an additional undertaking, sea¬ 
sonably filed, and that the period of twenty d^ys from 
the date of the order denying such rehearing! had not 
expired when said Supreme Court passed an order in 
said Law cause (Rec. 31-32) permitting appellees, in 
the face of its own injunction in said Equity cause, and 
by virtue of an authority and jurisdiction whi<bh it had 
undertaken to reserve to itself in the order continuing 
said injunction and fixing the undertaking thereon and 
the undertaking on appeal, (Rec. 26) to instruct the 
trustees under said deed of trust to sell said property 
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at foreclosure sale. From that order appellant prose¬ 
cuted this appeal and assigned as error the following: 

1. The Court erred in directing the sale of property 
by interveners, Harry Kaufman, et al., by its order of 
July 25, 1929. 

2. The Court erred in holding that the additional in¬ 
junction undertaking filed by appellant in case of E. 
Hilton Jackson, Receiver, vs. Finance Corporation of 
Washington, D. C., Equity No. 48,953, was not season¬ 
ably filed as directed by the Court in said Equity Cause 
No. 48,953 by its order therein of June 24,1929. 

3. The Court erred in directing sale of the property 
herein by said order of July 25, 1929, in the face of the 
approval of appellants two undertakings on July 23 
and July 24 in said Equity Cause No. 48,953. 

4. The Court was without authority or jurisdiction to 
require the giving of an undertaking in said Equity 
Cause No. 48,953, after an appeal had been perfected 
therein, and in granting the order appealed from in 
the present Cause allowing the sale in the face of its 
own injunction forbidding same. 

Appellees have moved to dismiss the appeal on the 
following grounds: 

1. The order appealed from is not an appealable or¬ 
der under the provisions of Section 226 of the Code. 

2. Appellant, as receiver, is not a proper party to 
prosecute this appeal. 

THE ORDER APPEALED FROM IS AN APPEAL- 

ABLE ORDER. 

Section 226 of the Code provides that 

‘ 4 Appeals shall also be allowed to said Court of 
Appeals from all interlocutory orders of the Su¬ 
preme Court of the District of Columbia, or by 
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i 

j 
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any Justice thereof, whereby the possession of 
property is changed or affected, such as orders for 
the appointment of receivers, granting injunctions, 
dissolving writs of attachment and the like^ ’’ 

i 

i 

and it would seem to be apparent, without argument, 
that where a receiver has been appointed to “ con¬ 
serve” certain real estate subject to a deed of trust 
by way of mortgage, and has been granted an injunc¬ 
tion to prevent a sale of said property by foreclosure 
of said deed of trust, that an order allowing such fore¬ 
closure to proceed thus not only interfering with the 
receiver’s possession, but actually destroying |the sub¬ 
ject matter that he was directed to “ conserve j” is ap¬ 
pealable under said statute. This Court has construed 
the provision of said statute above quoted ini the fol¬ 
lowing cases which seem to fully sustain appellant’s 
contention that his appeal in this cause lies, j 


Electric Lighting Co. vs. Metropolitan Club, 
6 App. D. C. 536; j 

Macfarland vs. Railroad Company, 18 App. D. 

C. 456; j 

McCaul vs. Harr, 51 App. D. C. Ill; 

Hayes vs. Conger, 36 App. D. C. 202. j 


True the appeals in McCaul vs. Harr and Hayes vs. 
Conger were held not to lie but the principles ! declared 
by this Court clearly show that the appeal in the pres¬ 
ent case does lie. 

None of the five cases cited by appellees in support 
of this ground of motion is in point. In non6 was the 
existence of a statute such as ours, or, indeed, any 
statute allowing appeals from interlocutory orders, 
shown. 
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APPELLANT IS A PROPER PARTY TO THIS 

APPEAL. 

Section 458 of the Code of Law for the District of 
Columbia, which is part of the Chapter dealing with 
attachments, provides, among other things, as follows: 

“And if it shall seem expedient, the Court may 
appoint a receiver to take possession of the prop¬ 
erty, (property seized by attachment) who shall 
give bond for the due performance of his duties, 
and, under the direction of the Court, shall have 
the same powers and perforin the same duties as 
a receiver appointed according to the practice in 
equity” (Italics mine). 

It must be assumed that the Court below acted ex 
industria , and not improvidently but in full recognition 
of the broad provisions of this statute, when it pro¬ 
vided in the order appointing the receiver that he 
should “conserve” the property and have authority 
“to bring such suits and to take such action as may 
be necessary to conserve this property.” 

In their motion to dismiss appellees cite, in support 
of this point eight cases. None of them applies. 

Roden vs. Jasper Town, 122 Ala. 374, was a case 
where a receiver was appointed in a proceeding to dis¬ 
solve a corporation and a creditor who had filed a peti¬ 
tion seeking an order for the payment of his debt but 
had not been made a party and had not had action 
on his petition, was not a “party” entitled to appeal 
from the decree appointing the receiver. 

Dorsey vs. Sibert, 93 Ala. 312, was a case under an 
Alabama statute and it does not appear that it con¬ 
tained any such provision as that under which appel¬ 
lant was appointed. 


I 
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Stewart vs. Duncan, 40 Minn. 410, was likewise under 
a statute and turned upon the construction of certain 
specific provisions of the same. I 

In Abbott vs. Abbott, 106 Maine 113, it was held that 
a persons who had bought attached property from a 
defendant, after suit brought and attachment levied, 
was not a * 4 party’’ entitled under the statute of Maine, 
to except to the overruling of a motion. 

Correll, Receiver’s account 284 Pa. Statb 277, 
touched only the relation of a receiver to the question 
of distribution after an audit of his accounts had been 
made and the Auditor’s report approved by the pourt, 
and it was said: 

j 

“In matters of distribution he is a mere! stake¬ 
holder, and as he can only be required to phy the 
fund once, he cannot be heard to allege eijror in 
the Court’s award of it.” (Italics mine.) j 

First National Bank of Pocatello vs. Bunting, 7 Ida¬ 
ho 27, and the text from High on Receivers quoted 
therein, are to the effect that a receiver may iiot ap¬ 
peal without authority of the Court appointing Uim. 

In the pending appeal, the Court did authorize the 
appeal by fixing the amount of the undertaking on ap¬ 
peal and approving the undertaking when tendered. 
(Rec. 32.) 

Chicago Title and Trust Company vs. Caldwell, 58 
Ill. App. 219, is to the same effect as the cases! in 283 
Pa. State 277 and 7 Idaho 27, supra. 

State ex rel. Sparks vs. State Bank and Trust Com¬ 
pany, cited as 36 Nev. 524 in the motion, appeals to be 
erroneously cited as it cannot be found in Nevada re¬ 
ports but nothing in the quotation therefrom differen¬ 
tiates it from those cases, such as Correll’s Account 


i 
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283 Pa. State 277, where a receiver’s relation to the 
distribution of assets is the narrow question involved. 

AUTHORITIES SUSTAINING APPELLANT’S 
RIGHT TO PROSECUTE THIS APPEAL. 

In Kavanaugh vs. Bank of America, 239 Ills. 404, it 
was said. 

“The receiver had a right to appeal because he 
represents the entire estate and all persons inter¬ 
ested in it, and it is his duty to defend the estate 
in his possession against all claims which are an¬ 
tagonistic to the right of the parties to the suit, 
and, if necessary for such defense, to appeal. The 
appeal of the receiver was therefore improperly 
dismissed.”—Citing Bosworth vs. Terminal Rail¬ 
road, Assn., 174 U. S. 182, where it was said, 
(page 86) 

“It becomes important to consider what are the 
rights and duties of a receiver in respect to claims 
made against the estate in his possession. It is 
often said that he is merely the hand of the Court 
which has appointed him; and for certain purposes 
that is not an inapt expression. He is charged 
with the duty of carrying into execution the orders 
of that Court, but he is also a custodian of prop¬ 
erty, and has by virtue of such custody certain 
obligations to the parties owning or interested 
therein. 

First. A receiver may defend both in the Court 
appointing him, and by appeal, the estate in his 
possession.” 

To the same effect are 

Woodmansee vs. Oil and Gas Co., 113 Kansas 
637. 
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Beilman vs. Poe, 120 Md. 444 j 

Hinckley vs. Gilman, 94 U. S. 467 

Cornell Wind Engine and Pump Company vs. 

Breed, 13 Ky. Law Rep. 365. 

In Beilman vs. Poe, supra, it was said—of a receiver 
—quoting from Bosworth vs. Terminal Asso., SO Fed. 
969 (Afterward heard in 174 U. S. 182) 

i 

“The true line of demarcation we think to be 
this: He has the right of appeal with respect to 
any claim asserted by or against the estate, for 
therein he is the representative of the entire es¬ 
tate. He has the right of appeal from any decree 
which affects his personal right, for thereih he has 
an interest. But he has not the right of| appeal 
from a decree declaring the respective equities of 
the parties to the suit . 9 7 

In Cornell Wind Engine and Pump Company vs. 
Breed, supra, it was held 

i 

“Judgment having been obtained against defen¬ 
dant as assignee and receiver, defendant may ap¬ 
peal in his name as assignee and receiver, even 
though his appointment as receiver may have su¬ 
perseded the assignment, and he, as receiver, may 
not have been expressly authorized to prosecute 
the appeal; but if such authority were required, 
the fact that the Court from which he received his 
appointment granted the appeal would |be suffi¬ 
cient. ’ 9 (See Rec. 32.) j 

j 

THE COURT WAS WITHOUT AUTHORITY OR 
JURISDICTION TO REQUIRE THE GIVING 
OF AN UNDERTAKING IN SAID EQUITY 
CAUSE NO. 48,953 AFTER AN APPEAL HAD 

BEEN PERFECTED THEREIN. i 

| 

If the foregoing proposition, which is the substance 
of the 4th assignment of error, is sound, it follows that 


j 

\ 
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the first assignment must be sustained and that the 
order appealed from should not have been granted. 
It is somewhat awkward to write a brief in this cause 
which fairly and fully presents the errors of the Court 
below, because the basic error was committed in an¬ 
other cause. In other words, the basis upon which the 
Court acted in passing the order here appealed from, 
was its wrongful attempt to exercise, in another cause 
(the equity cause involved in No. 4905 in this Court) 
a jurisdiction that had been ousted by the taking and 
perfecting of an appeal to this Court. However, what 
that action was, has been brought into the record in 
this cause by the petition of appellees (Rec. 27-28) and, 
inferentially, by the memorandum opinion of the Court 
(Rec. 31) and said action, having been assigned as 
error, is here discussed. 

The noting of an appeal and the filing of an appeal 
bond perfected the appeal and removed the cause from 
the lower Court to this Court. After that, it was not 
competent for the lower Court to make any change in 
its decree . 

Lasier vs. Lasier, 47 App. D. C. 80. 

Purman vs. Marsh, 49 App. D. C. 125. 

Priolean vs. Superintendent, etc., 55 App. D. C. 

99. 

Goldsmith vs. Valentine, 35 App. D. C. 299. 

Draper vs. Davis, 102 U. S. 370. 

In a California case, Mulvey vs. Superior Court of 
San Diego County, 22 Calif. App. Rep. 514, the exact 
point here involved was aptly covered in the statement 

'“After the appeal is perfected, the Court is 
without jurisdiction to make orders modifying the 
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i 

i 

i 

i 

i 


I 


injunction and may be prevented from so jdoing 
by a writ of prohibition. ’ ’ 

i 

i 

The orders that the lower court may make after an 
appeal has been perfected are, at most, limited to those 
designed to preserve the status quo. 

i 

Goldsmith vs. Valentine, 35 App. D. C. 299. 

Mulvey vs. Superior Court, supra. 

I 

Even if the loiver Court had authority to require an 
additional undertaking on the injunction appellant was 
not in default with respect to giving it when the, order 
appealed f rom was granted. j 

For the reasons hereinbefore stated, the record may 
be considered incomplete on this point, but the follow¬ 
ing inferences are fairly to be drawn from the (memo¬ 
randum opinion of the Court (Rec. 31). j 

1st. There had been a motion for a rehearing! on the 
order requiring an additional undertaking. 

2nd. That motion had been seasonably made $ other¬ 
wise the Court would have said that it had nbt been 
and thus have disposed of the contention. 

3rd. The period of 20 days allowed for the giving of 
the undertaking (Rec. 28), if computed from the date of 
the overruling of the motion for rehearing, had not ex¬ 
pired when the undertaking was tendered. If it were 
otherwise the Court would most certainly haye said 
that the twenty days had expired, in any aspect of the 
case, and would have declined to pass on what would 
thus have become a moot question. 

Assignment of error Nos. 2 and 3 should he sus¬ 
tained. | 

By analogy, the effect of the motion for rehearing 
is to be determined by the cases where the question of 


i 

i 

i 

l 
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when the time within which a bond or undertaking on 
appeal must be filed begins to run. 

Such a case is Doyle vs. District of Columbia, 45 App. 
D. C. 90, which settles the law in this jurisdiction on 
that point, upon the authority of numerous cases in 
the Supreme Court of the United States cited in the 
report. ' There it was held that a motion to vacate a 
final judgment, timely made, delayed the running of 
the time within which the bond on appeal must be filed 
until action on such motion. If such motion is effective 
to stop the running of time on the most solemn act that 
the Court can perform, namely, the rendition of a final 
judgment, whose character is best expressed by the 
word final, over which it has no control beyond the 
term at which it is rendered, and the review of which 
is governed by the rules of the Appellate Court, not by 
the rules of the court rendering the judgment, it would 
seem to be contrary to sound reasoning to say that a 
motion to set aside an order in the nature of an inter¬ 
locutory order of the trial court does not stop the run¬ 
ning of time for the performance of such order. 

The suggestion of the lower court that appellant 
should first give the undertaking that he contended 
he ought not to be required to give, and then ask to be 
excused from giving it, seems to fall of its own weight. 

It is respectfully submitted that the order appealed 
from should be set aside. 


W. W. Millan, 

E. Hilton Jackson, 
Attorneys for E. Hilton Jackson, 

Receiver, Appellant . 





